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ton, D.C. 20229, of any such errors in order that corrections may be 


made before the bound volumes are published. 





U.S. Customs Service 


Treasury Decisions 


(T.D. 93-68) 
FOREIGN CURRENCIES 


Daly RATES FOR COUNTRIES NOT ON QUARTERLY List FoR AuGusT 1993 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


August 2, 1993 $0.004154 
August 3, 1993 .004197 
August 4, 1993 .004202 
August 5, 1993 .004171 
August 6, 1993 .004195 
August 9, 1993 .004218 
August 10, 1993 004181 
August 11, 1993 .004156 
August 12, 1993 .004155 
August 13, 1993 .004174 
August 16, 1993 .004184 
August 17, 1993 .004235 
August 18, 1993 .004233 
August 19, 1993 .004234 
August 20, 1993 .004239 
August 23, 1993 .004215 
August 24, 1993 .004237 
August 25, 1993 .004214 
August 26, 1993 .004254 
August 27, 1993 .004250 
August 30, 1993 .004244 
August 31, 1993 .004244 





CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 37, SEPTEMBER 15, 1993 


FOREIGN CURRENCIES- Daily rates for countries not on quarterly list for 
August 1993 (continued): 


South Korea won: 


August 2, 1993 $0.001235 
August 3, 1993 .001235 
August 4, 1993 .001235 
August 5, 1993 .001236 
August 6, 1993 .001235 
August 9, 1993 .001232 
August 10, 1993 .001231 
August 11, 1993 .001233 
August 12, 1993 .001231 
August 13, 1993 .001230 
August 16, 1993 .001231 
August 17, 1993 .001229 
August 18, 1993 .001229 
August 19, 1993 .001230 
August 20, 1993 .001229 
August 23, 1993 .001228 
August 24, 1993 .001229 
August 25, 1993 .001230 
August 26, 1993 .001231 
August 27, 1993 .001232 
August 30, 1993 .001232 
August 31, 1993 .001232 


Taiwan N.T. dollar: 


August 2, 1993 $0.037120 
August 3, 1993 .037122 
August 4, 1993 .037108 
August 5, 1993 .037109 
August 6, 1993 .037121 
August 9, 1993 .037107 
August 10, 1993 .037099 
August 11, 1993 .037106 
August 12, 1993 .037104 
August 13, 1993 .037106 
August 16, 1993 .037093 
August 17, 1993 .037101 
August 18, 1993 .037099 
August 19, 1993 .037100 
August 20, 1993 .037099 
August 23, 1993 .037096 
August 24, 1993 .037094 
August 25, 1993 .037092 
August 26, 1993 .037097 
August 27, 1993 .037097 
August 30, 1993 .037130 
August 31, 1993 .037125 


Dated: September 1, 1993. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 93-69) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR AuGusT 1993 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 93-49 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Belgium franc: 
August 2, 1993 $0.026896 


Denmark krone: 


August 10, 1993 $0.143926 
August 11, 1993 .143277 
August 12, 1993 .141393 
August 13, 1993 .141243 
August 16, 1993 .143215 
August 17, 1993 .143410 
August 18, 1993 .144875 
August 19, 1993 .144949 
August 23, 1993 .144144 
August 24, 1993 .145001 
August 25, 1993 .144613 
August 30, 1993 .144928 


France franc: 


August 12, 1993 $0.165399 
August 13, 1993 .165125 


Japan yen: 


August 13, 1993 
August 16, 1993 
August 17, 1993 
August 18, 1993 


Portugal escudo: 


August 2, 1993 $0.005587 
August 3, 1993 .005767 
August 4, 1993 .005774 
August 5, 1993 .005747 
August 6, 1993 .005779 
August 9, 1993 .005741 
August 10, 1993 .005674 
August 11, 1993 .005675 
August 12, 1993 .005658 
August 13, 1993 .005683 
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FOREIGN CURRENCIES — Variances from quarterly rates for August 1993 
(continued): 


Portugal escudo (continued): 


August 16, 1993 $0.005757 
August 17, 1993 005747 
August 18, 1993 005797 
August 19, 1993 005845 
August 23, 1993 005809 
August 24, 1993 005851 
August 25, 1993 005829 
August 26, 1993 005853 
August 30, 1993 005845 
August 31, 1993 005834 


Spain peseta: 


August 2, 1993 $0.007040 
August 3, 1993 .007210 
August 4, 1993 .007203 
August 5, 1993 .007184 
August 6, 1993 .007176 
August 9, 1993 007102 
August 10, 1993 .007030 
August 11, 1993 007035 
August 12, 1993 .007018 
August 13, 1993 .007050 
August 16, 1993 007153 
August 17, 1993 .007135 
August 18, 1993 .007197 
August 19, 1993 .007318 
August 23, 1993 .007313 


Sri Lanka rupee: 


August 12, 1993 
August 30, 1993 
August 31, 1993 


Sweden krona: 


August 12, 1993 $0.122549 
August 13, 1993 122249 
August 30, 1993 123229 
August 31, 1993 122324 


Thailand baht (tical): 
August 12, 1993 


Dated: September 1, 1993. 


MIcHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of July 1993 follow. 
The last notice was published in the Customs BULLETIN on August 11, 
1993. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: August 27, 1993. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DENIAL OF TRADE NAME: 
“DOVEX INCORPORATED” 


ACTION: Denial of trade name “DOVEX INCORPORATED”. 


SUMMARY: On April 9, 1993, a notice of application was published in 
the Federal Register (58 FR 18446). The notice advised that the trade 
name was used by Dovex Incorporated, in connection with cookware. 

Following the publication of the notice of recordation, Customs was 
made aware that a prior user of the trade name who also has U.S. trade- 
mark registrations for “DOVEX,” and “DOVEX WITH DESIGN,” (U.S. 
Trademark Nos. 1,318,475 and 1,522,824) was recorded in this Office 
on June 16, 1993. Since Customs recognizes the existence of the trade- 
marks and the prior use of the trade name Dovex Corp., the application 
of Dovex Inc., is hereby denied. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, 
Intellectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229 (202-482-6960). 


Dated: August 25, 1993. 


Timotny P. TRAINER, 
Acting Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, September 1, 1993 (58 FR 46267)] 
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[Plaintiff's Motion for Summary Judgment granted. Defendant’s Cross-Motion for 
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MEMORANDUM OPINION 


GOLDBERG, Judge: This action comes before the court on plaintiff's 
Motion for Summary Judgment and defendant’s Cross-Motion for Sum- 
mary Judgment pursuant to Rule 56 of the rules of this court. Plaintiff, 
Sanwa Foods, Inc., challenges the United States Customs Service’s clas- 
sification of the imported merchandise. The court has jurisdiction under 
28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


Plaintiff is the importer of rolls of continuous lengths of film consist- 
ing of polymer ethylene laminated with cellophane which is used for 
packing, transporting, and marketing various noodle mixes in the 
United States. The merchandise at issue is imported from Japan and en- 
tered the United States at the port of Los Angeles, California between 
the dates of March 13, 1990 and April 10, 1990. The subject merchandise 
was classified by the United States Customs Service (“Customs”) under 
the Harmonized Tariff Schedule of the United States (“HTSUS”) sub- 
heading 3920.10.00, which encompasses “[o]ther plates, sheets, film, 
foil and strip, of plastics, noncellular and not reinforced, laminated, sup- 
ported or similarly combined with other materials: [o]f polymers of eth- 
ylene.” The merchandise was assessed with a duty rate of 4.2 percent 
ad valorem. Plaintiff claims that the proper classification was HTSUS 
subheading 3923.21.00 which includes sacks and bags for the convey- 
ance or packing of goods of polymers of ethylene and is dutiable at a rate 
of 3 percent ad valorem. 
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Plaintiff filed timely protests, which were denied by Customs on De- 
cember 27, 1991. Plaintiff then filed a complaint before this court. Prior 
to the commencement of this action, plaintiff paid all liquidated duties 
in the manner and within the time required by law. 

On November 3, 1992, plaintiff filed its motion for summary judg- 
ment asserting that Customs improperly classified the subject mer- 
chandise, and that no genuine material issues of fact remain in dispute. 
On March 5, 1993 defendant filed a cross-motion for summary judg- 
ment, and argued that no issues of fact exist since the merchandise is 
appropriately classified under HTSUS subheading 3920.10.00. 


DISCUSSION 


A. Nature of the Merchandise: 


The parties agree regarding the underlying factual predicate of the 
case. The parties concede that the merchandise in question consists of 
color printed cellophane plastic film laminated to a polyethylene plastic. 
After importation into the United States, the imported merchandise is 
used to make retail packaging for a noodle product. Defendant’s Brief in 
Support of its Cross-Motion for Summary Judgment (“Defendant’s 
Brief”) at 1 and Plaintiff's Brief in Support of its Motion for Summary 
Judgment (“Plaintiff's Brief”) at 1. 


B. Classification of the Merchandise: 

Summary judgment is appropriate “if the pleadings, depositions, an- 
swers to interrogatories, and admissions on file, together with the affi- 
davits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law.” 
USCIT R. 56(d). 

In the case at bar, the parties agree that the merchandise is prop- 
erly classified only under either HTSUS subheading 3920.10.00 or 
3923.21.00. 

The HTSUS headings in dispute state: 


3920 Other plates, sheets, film, foil and strip, of 
plastics, noncellular and not reinforced, 
laminated, supported or similarly combined 
with other materials: 

3920.10.00 of polymers of ethylene 

* * * * 

3923 Articles for the conveyance or packing of 
goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: 


3923.21.00 Sacks and bags (including cones): 
Of polymers of ethylene 


Plaintiff claims that the imported merchandise is not classifiable 
under HTSUS subheading 3920.10.00 because it is laminated and that 
provision does not include merchandise that is laminated, regardless 
of the material used for lamination. Alternatively, plaintiff claims that 
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HTSUS subheading 3920.10.00 does not include sheets and film of plas- 
tics that are laminated with materials other than polymers of ethylene. 
Since the lamination in this case was made utilizing a cellulosic plastic 
film which is a different material from a polyethylene plastic film, plain- 
tiff contends that the imported merchandise is not covered by this tariff 
classification. 

Defendant asserts that plaintiff's reading of HTSUS subheading 
3920.10.00 is incorrect. Defendant contends that HTSUS subheading 
3920.10.00 is broader than claimed by plaintiff, and only excludes film of 
ethylene laminated with materials other than plastics. Since the subject 
merchandise is laminated with cellophane and since cellophane is a 
plastic, the merchandise falls within the scope of the provision. 

In evaluating the various claims presented, the court notes at the out- 
set that pursuant to 28 U.S.C. § 2639(a)(1) (1988), it is well settled that 
Customs’ classification is presumed correct, and the burden of proof is 
upon the party challenging the classification. Jarvis Clark Co. v. United 
States, 2 Fed. Cir. (T) 70, 72, 733 F.2d 873 (1984) reh’g denied, 2 Fed. 
Cir. (T) 97, 739 F.2d 628 (1984). To determine whether an importer has 
overcome the statutory presumption, the court must consider whether 
“the government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Id. at 75. 

The meaning of a tariff term is a question of law. Digital Equip. Corp. 
v. United States, 8 Fed. Cir. (T) 5, 6, 889 F.2d 267 (1989). Moreover, 
when a tariff term is not defined in either the HTSUS or its legislative 
history, the correct meaning ofa term in a tariff provision is the common 
meaning understood in trade or commerce. Schott Optical Glass Inc. v. 
United States, 67 CCPA 32, 34, 612 F.2d 1283 (1979). Finally, a court 
may rely upon its own understanding of terms used, and may consult 
standard lexicographic and scientific authorities, to determine the com- 
mon meaning of a tariff term. Trans-Atlantic Co. v. United States, 
60 CCPA 100, 471 F.2d 1397 (1973). 

The court notes that heading 3920 states that non-cellular plastics are 
not covered if they are reinforced, Jaminated, supported or similarly 
combined with other materials. The court first examines the General 
Rules of Interpretation (“GRI”) to the HTSUS for guidance in deter- 
mining the meaning of the tariff provision under review. 

GRI 1 states that “for legal purposes, classification shall be deter- 
mined according to the terms of the headings * * * and, provided such 
headings * * * do not otherwise require, according to the * * * provisions 
[of the following rules].” (Emphasis added.) GRI 2(b) then goes on to 
state that “[a]ny reference in a heading to a material or substance shall 
be taken to include a reference to mixtures or combinations of that ma- 
terial or substance with other materials cr substances.” Thus, as a gen- 
eral rule under the HTSUS, a material combined with another material, 
for example through a process of lamination, would automatically be in- 
cluded within the scope of the heading, unless the wording expressly 
provides otherwise. 
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Consequently, the court concludes that the purpose of the wording re- 
garding “lamination” in heading 3920 is not, as suggested by plaintiff, to 
exclude an article simply because it is laminated. Rather, the purpose is 
to explicitly limit the scope of the heading so that the general rule ex- 
pressed in GRI 2(b) with respect to combinations of materials described 
above does not apply. 

Furthermore, the term “other materials” includes cellular plastics. 
The court is not persuaded by defendant’s argument that the term is 
limited to materials other than plastics, whether noncellular or cellular. 
For the following reasons the court finds that the defendant interprets 
the term “other materials” in heading 3920 too narrowly. First, clearly 
the HTSUS does not treat plastics as one item for classification pur- 
poses. Rather, the HTSUS distinguishes between cellular and non-cel- 
lular plastics. Thus, the plain language of heading 3920 expressly limits 
the coverage of that tariff provision to non-cellular plastic articles. Arti- 
cles of cellular plastics are covered by the explicit terms of heading 
3921.1 

Moreover, upon closer examination, the court finds that noncellular 
and cellular plastics are, in fact, different materials. According to Van 
Nostrand’s Scientific Encyclopedia 546 (7th ed. 1989), cellular plastics 
are “unique among the plastics in that the basic materials used in their 
manufacture are not synthetic polymers. Rather, they are derivative ofa 
natural polymer, cellulose.” Consequently, the court determines that 
the term “other materials” for the purpose of heading 3920 refers 
broadly to all materials other than non-cellular plastics. 

This interpretation of the scope of heading 3920 is further supported 
by the Harmonized Commodity Description and Coding System Ex- 
planatory Notes (1986) (“Notes”) which are the Customs Cooperation 
Council’s official interpretation of the Harmonized System. In referring 
to the Notes, the court recognizes that they do not constitute controlling 
legislative history. Rather, their purpose is to clarify the reach of 
HTSUS subheadings and to offer guidance in interpreting the subhead- 
ings. See Mita Copystar Corp. v. United States, No. 93-76 (CIT May 20, 
1993). 

The Note to HTSUS 3920 states that: 


[t]his heading covers plates, sheets, film, foil and strip of plastics, 
other than those of heading 39.18 or 39.19. It does not cover cel- 
lular products or those which have been reinforced, laminated, sup- 
ported or similarly combined with other materials (heading 
39.21). 


This is essentially the same language that appears in the tariff heading. 
In the court’s view, the clear meaning of this language is that an article 
is not covered by heading 3920 if it is combined with a cellular plastic 
material. This is demonstrated to the court by the parenthetical refer- 


1 Heading 3921 reads: 
Other plates, sheets, film, foil and strip, of plastics: 
Cellular: 
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ence immediately following the words “combined with other materials” 
to HTSUS heading 39.21, which covers plastic articles made of cellular 
materials. In addition, lamination is listed as an example of what consti- 
tutes combining for the purposes of the provision. 

Based on the above, the court determines that heading 3920 does 
not cover articles that are laminated with materials other than noncel- 
lular plastics. Having thus determined, the court must next decide 
whether the cellophane used to laminate the imported merchandise 
falls within the category “other materials” for the purposes of subhead- 
ing 3920.10.00. 

The parties agree that cellophane is a plastic. Consequently, the ques- 
tion for the court to determine is whether cellophane is a cellular plastic 
rather than a non-cellular plastic, and therefore falls outside the scope 
of that tariff position. 

According to Webster’s New World Dictionary 226 (3d college ed. 
1988), cellophane as “a thin, transparent material made from cellulose, 
used as a moisture-proof wrapping for foods, tobacco, etc.” Thus, since 
cellophane is made of cellulose it falls within the category of cellular 
plastics not covered by subheading 3920.10.00. On this basis, the court 
concludes that cellophane is an “other material” for the purposes of 
HTSUS item 3920.10.00. 

Consequently, this court determines that the imported merchandise 
falls outside the scope of HTSUS item 3920.10.00. The plaintiff has thus 
overcome the presumption of correctness which attaches to Customs’ 
classification decision. 

The court next turns to its examination of plaintiff’s claim that the 
imported merchandise is properly classified under HTSUS 3923.21.00 
as sacks and bags of polymers of ethylene for the conveyance or packing 
of goods at 3 per cent ad valorem. 

In evaluating plaintiff's classification claim under HTSUS subhead- 
ing 3923.21.00, the court must weigh the different characteristics of the 
imported merchandise. Heading 3923 generally covers “[aJrticles for 
the conveyance or packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics * * *.” However, in its imported condition, the 
subject merchandise is incapable of conveyance or packing of goods 
since it consists of continuous lengths of flat plastic. 

The GRI’s provide in GRI 2(a) that any reference in a heading to an 
“article” shall be taken to include article whether incomplete or unfin- 
ished. Since nothing in the wording of the subheading precludes applica- 
tion of GRI 2(a), the court determines that subheading 3923.21.00 
includes both finished and unfinished articles. Defendant concedes that 
if the court applies GRI 2(a) to heading 3923 so as to include unfinished 
articles, the imported merchandise would be covered by the heading. 
(Defendant’s Brief at 7.) 

Consequently, the court concludes that the proper classification of 
the subject merchandise is subheading 3923.21.00, and therefore no 
genuine issues of fact remain. 
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Plaintiff has requested this court to direct the defendant to pay inter- 
est on excessive duties paid, and that such interest be calculated, pursu- 
ant to 28 U.S.C. § 2644 (1988), from the date of the filing of the summons 
to the date of the actual refund. The court determines that plaintiff's re- 
quest is appropriate. 


CONCLUSION 


For the reasons provided above this court holds that no genuine issues 
of fact remain regarding the classification of the subject merchandise in 
this action. Accordingly, plaintiff's motion for summary judgment sum- 
mary judgment is denied. 

Therefore, Customs is directed to reliquidate the entries under 
HTSUS 3923.21.00. Furthermore, it is directed that defendant pay in- 
terest on excessive duties paid, and that such interest be calculated, pur- 
suant to 28 U.S.C. § 2644 (1988), from the date of the filing of the 
summons to the date of the actual refund. 


(Slip Op. 93-170) 


FORMER EMPLOYEES OF Swiss INDUSTRIAL ABRASIVES, PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Court No. 92-08-00547 
[Action remanded to the Department of Labor.] 
(Dated August 23, 1993) 


Naida Thomas, pro se, for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, Department of Justice, (Patricia L. Petty) 
for defendant. 


MEMORANDUM AND OPINION 


GOLDBERG, Judge: This action comes before the court on plaintiffs’ 
motion for judgment on the agency record. Plaintiffs challenge the 
Department of Labor’s determination that plaintiffs do not qualify 
for trade adjustment assistance. The court has jurisdiction pursuant 
to 28 U.S.C. 1581(d) (1988). Ms. Naida Thomas appeared pro se for 
plaintiffs. 

BACKGROUND 

On January 16, 1992, the President of Local 411 of the International 
Chemical Workers Union (“I.C.W.U.”), Ms. Naida Thomas, filed a peti- 
tion for certification of eligibility for trade adjustment assistance 


(“TAA”) with the Office of Trade Adjustment Assistance, Department 
of Labor (“Labor”) on behalf of all the former workers of Swiss Indus- 
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trial Abrasives, Alliance, Ohio (“SIA Ohio”). A notice of initiation of an 
investigation was published by Labor in the Federal Register on Febru- 
ary 6, 1992. Investigation Regarding Certification of Eligibility to Apply 
for Worker Adjustment Assistance, 57 Fed. Reg. 4646 (Dep’t Labor 1992) 
(notice of investigation initiation). 

The petition stated that the employees produced abrasives in all 
forms, including industrial wide belts, regular belts, portable belts, 
sheets, discs, rolls and jumbo rolls at the SIA Ohio plant. The petition 
also stated that layoffs at the plant began in December, 1990, and that 
165 workers would be terminated by the scheduled closing of the plant 
on February 4, 1992. The petition further alleged that the plant closing 
was a result of increased imports from the parent company, Swiss 
Industrial Abrasives of Switzerland (“SLA Switzerland”). 

The investigation conducted by Labor consisted of a data collection 
letter dated January 28, 1992 forwarded to Mr. Steve Bias, Director of 
Human Resources, SIA Ohio. Confidential Record at 14-20. The record 
does not contain information indicating that Mr. Bias actually re- 
sponded to this request for information. The investigation also pro- 
duced a letter from respondent’s counsel, Krugliak, Wilkins, Griffiths & 
Dougherty Co., L.P.A., dated February 5, 1992 in response to a tele- 
phone conference of February 4, 1992 with Labor. Confidential Record 
at 24. The investigation furthermore produced a copy of the Agreement 
for Sale & Purchase of Business Assets entered into on December 3, 
1991 in connection with the purchase by Sancap Abrasives, Inc. of Alli- 
ance, Ohio (“Sancap”) of SIA Ohio’s assets. The investigation also pro- 
duced a copy of the Distribution Agreement that SIA Switzerland and 
Sancap entered into in December of 1991. Under the terms of the agree- 
ment Sancap was appointed as SIA Switzerland’s exclusive distributor 
in the United States from the contract year beginning December 1991. 
Confidential Reel at 24—46. 

In addition, the agency record contains the results of a survey of three 
customers of SIA Ohio. Confidential Record at 47-54. Petitioner pro- 
vided the names of the three customers surveyed by Labor. The custom- 
ers were asked whether they had substituted imports for purchases 
from SIA Ohio. 

On April 14, 1992, Labor issued a Notice of Negative Determination 
Regarding Eligibility to Apply for Worker Adjustment Assistance, 
which was published in the Federal Register on April 27, 1992. Determi- 
nation Regarding Eligibility to Apply for Worker Adjustment Assis- 
tance, 57 Fed. Reg. 15331 (Dep’t Labor 1992) (negative application 
determination). Based upon the results of its investigation, Labor con- 
cluded that the third criterion of section 222 of the Trade Act of 1974, 
that increases in imports had “contributed importantly” to the layoffs of 
the former employees of SIA Ohio, had not been satisfied. Labor specifi- 
cally concluded that while customers of SIA Ohio had decreased their 
purchases from SIA Ohio, they had not increased their purchases of 
imports. 
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Petitioners filed a request for administrative reconsideration of La- 
bor’s notice of negative determination on April 21, 1992. Petitioners ar- 
gued that, prior to 1980, SIA Ohio had manufactured its own products. 
The company was then bought by SIA Switzerland, and gradually in- 
creased their imports of Swiss material until the plant closed on Febru- 
ary 4, 1992. SIA Ohio was then purchased by Sancap, which became a 
distributor for SLA Switzerland. Confidential Record at 60-61. 

In response to information requests from Labor, SIA Switzerland pro- 
vided statistical information regarding imports and sales by SIA Ohio 
during the period of investigation (“POI”). Confidential Record at 
64-65. Labor then determined that the materials imported by SIA Ohio 
from SIA Switzerland during the POI were not the same items produced 
at the Ohio plant, that company imports fell during the POI, and that 
SIA Ohio was closed because it was a “high cost plant.” Labor reiterated 
its original finding that its survey of the company’s major declining cus- 
tomers showed that none imported industrial sandpaper. 

On the basis of its findings, Labor subsequently denied petitioners’ 
request for rehearing on July 24, 1992. The denial was published in the 
Federal Register on August 4, 1992. SIA of America, Alliance, Ohio, 
57 Fed. Reg. 34318 (Dep’t Labor 1992) (negative application for recon- 
sideration determination). 

Petitioners subsequently filed a motion for judgment upon the agency 
record with this court in a timely manner challenging Labor’s denial of 


plaintiff's petition for reconsideration for certification of eligibility for 
TAA benefits. Plaintiffs claim that Labor’s negative determination is 
not supported by substantial evidence contained in the administrative 
record and is otherwise not in accordance with law. 


STANDARD OF REVIEW 


“A negative determination by the Secretary of Labor denying certifi- 
cation of eligibility for [TAA] will be upheld if it is supported by substan- 
tial evidence on the record and is otherwise in accordance with law.” 
Former Employees of General Elec. Corp. v. U.S. Dep’t Labor, 14 CIT 
608, 611 (1990); See also 19 U.S.C. § 2395(b) (1988). Substantial evi- 
dence has been held to be more than a “mere scintilla,” but sufficient 
enough to reasonably support a conclusion. Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 636 F.Supp. 961, 966 (1986), 
aff'd, 5 Fed. Cir (T) 77, 810 F.2d 1137 (1987). In addition, the “rulings 
made on the basis of those findings [must] be in accordance with the 
statute and not be arbitrary and capricious, and for this purpose the law 
requires a showing of reasoned analysis.” International Union v. Mar- 
shall, 584 F.2d 390, 396 n.26 (D.C. Cir. 1978). 

The court may order a remand pursuant to 19 U.S.C. § 2395(b) (1988) 
if good cause is shown. Good cause has been found, when the agency’s 
investigation “‘is so marred that the Secretary’s finding is arbitrary or 
of such a nature that it could not be based on substantial evidence.’” 
Local 116 v. U.S. Dep’t of Labor, 16 CIT __, 793 F.Supp. 1094, 1096 
(1992) (citations omitted). 
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DISCUSSION 


To certify a group of workers as eligible for trade adjustment assis- 
tance, Labor must find: 

(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an appro- 
priate subdivision thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales or 
production. 

19 U.S.C. § 2272(a) (1988) (emphasis added). “Contributed impor- 
tantly” is defined as a “cause which is important but not necessarily 
more important than any other cause.” 19 U.S.C. § 2272(b)(1) (1988). 

In the case at bar, the parties agree that production fell at the Ohio 
plant and that workers were separated due to the plant closing. How- 
ever, they dispute the cause of the drop in production and consequent 
separations. Plaintiffs allege that the decline in production and separa- 
tions were caused by import substitution at the Ohio plant. Defendant 
claims that the Ohio plant closing was due to high costs. Defendant ar- 
gues that the company’s level of imports fell during the POI and that the 
imported articles were not like or directly competitive with products 
manufactured at the SIA Ohio plant. Furthermore, defendant argues 
that Labor’s survey of the company’s major declining customers showed 
that none imported industrial sandpaper. Public Record at 66. 

At the outset, the court notes that the TAA provisions state that work- 
ers may be eligible for certification if an increase in imports contributes 
importantly to a decline in “sales or production” ofa like or directly com- 
petitive product and subsequent separation of workers. 19 U.S.C. 
§ 2272(a)(3) (1988) (emphasis added). The plain language of the statute 
thus clearly allows for certification if a petitioner’s claim that outsourc- 
ing has contributed importantly to a decline in production and subse- 
quent job elimination, is supported by substantial evidence. Where this 
is the case, there is no requirement that import substitution also has 
caused a decline in company sales. Case law confirms this interpretation 
of the statute. In United Elec. Radio and Machine Workers of America v. 
U.S. Dep’t Labor, 14 CIT 121, 731 F. Supp. 1082 (1990), the court sus- 
tained Labor’s certification of certain parts of a company that produced 
railway systems when employees lost their jobs because the company 
substituted imports for manufacturing formerly done at the plant. 

Consequently, with this reading of the statute in mind, the court finds 
that a proper investigation of petitioners’ allegations in the case at bar 
would seek to determine which imported products petitioners allege 
caused their displacement, and would then ascertain whether these ar- 
ticles were like or directly competitive with articles produced at the Ohio 
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plant. Finally, the proper investigation would have determined if these 
imports “contributed importantly” to the petitioners’ displacement. 

The court now turns to examine the adequacy of Labor’s investigation 
in the instant case. In doing so, the court recalls that Labor possesses 
considerable discretion in its handling of TAA investigations. Yet, a 
threshold requirement of reasonable inquiry exists, and investigations 
that fall below this threshold cannot constitute substantial evidence 
upon which a determination can be affirmed. “In this regard, courts 
have observed that ‘because of the ex-parte nature of the certification 
process, and the remedial purpose of the trade adjustment assistance 
program, the Secretary is obliged to conduct his investigation with the 
utmost regard for the interests of the petitioning workers.’” Stidham v. 
U.S. Dep’t Labor, 11 CIT 548, 551, 669 F. Supp. 432, 435 (1987) (cita- 
tions omitted). Where Labor conducts an inadequate investigation by 
failing to make a reasonable inquiry, the court has good cause to remand 
the case to Labor to take further evidence pursuant to 19 U.S.C. 
§ 2395(b) (1988). 

The court has conducted a thorough review of the administrative re- 
cord that formed the basis for Labor’s negative determination in 
the case at bar. The court does not find the investigation conducted by 
Labor and the factual basis it provided for Labor’s final determination 
adequate. 

First, Labor’s denial of certification was based on the determination 
that the “contributed importantly” test of the Group Eligibility Re- 
quirements of the Trade Act was not met. According to Labor, the “con- 
tributed importantly” test is generally demonstrated through a survey 
of the workers’ firm’s customers to determine whether they have substi- 
tuted imports for purchases from the company under investigation. 
Public Record at 66. Labor also applied the customer survey method in 
the case at bar without questioning its relevancy in evaluating the ac- 
tual allegations made by petitioner that production rather than com- 
pany sales had declined due to imports by SIA Ohio. 

The court notes that case law has consistently held that while a cus- 
tomer survey may be a reasonable means of ascertaining the existence of 
a causal nexus between a customer’s increased imports and a company’s 
lost sales, the customer survey method does not form an adequate basis 
for determining whether a company’s production has declined due to 
outsourcing, the question under investigation according to petitioners’ 
claim. See Former Employees of Monroe Oil & Gas v. U.S. Dep’t Labor, 
13 CIT 652 (1989). 

Labor also relied on statistical information provided by SIA Switzer- 
land regarding the Ohio plant’s sales and imports during the POI. Pub- 
lic Record at 66. Labor, however, failed to clarify several aspects of the 
information which were incomplete or unclear. First, the statistical in- 
formation provided by SIA Switzerland did not break down imports and 
sales along product lines as required under the statute in order to deter- 
mine the impact of imports on domestic production and employment. 
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See 19 U.S.C. 2272(a)(3) (1988). Instead, the record indicates that Labor 
relied exclusively on respondent’s unsubstantiated statement that the 
imported products were not in competition with products being pro- 
duced domestically. 

Next, the statistical information provided by SIA Switzerland failed 
to specify whether it referred to volume or value as required. In United 
Rubber, Cork, Linoleum and Plastic Workers of America, Local 798 
v. U.S. Dep’t Labor, 652 F.2d 702 (7th Cir. 1981), the court found that 
19 U.S.C. § 2272(a)(3) (1988), which refers to “increases of imports,” re- 
quires a determination of the volume of imports involved. The court 
based its decision on the fact that it is possible to have an absolute de- 
crease in the value of imports without necessarily having an absolute de- 
crease in the quantity of imports. Yet, there is no evidence in the 
administrative record that Labor clarified the figures provided by SIA 
Switzerland on this point. 

Furthermore, upon closer examination, it is the court’s view that La- 
bor ignored relevant statistical information provided by SIA Switzer- 
land. While it is true that the figures provided by SIA Switzerland show 
that imports by SIA Ohio fell during the POI, the figures also show that 
imports increased as a percentage of actual sales. This indicates to the 
court that imports might have increased at the expense of domestic pro- 
duction, even as total sales declined. Labor, however, disregarded this 
information. 

Finally, although the Sales and Distribution Agreements between 
Sancap and SIA Ohio and Sancap and SIA Switzerland comprised the 
bulk of the materials contained in the administrative record, Labor ap- 
parently ignored both in its investigation, even though the agreements 
contained information that might have been relevant to determining 
what effect imports had on domestic production. The agreements could 
have been part of an overall market strategy, whereby SIA Switzerland 
gradually phased out domestic production at the SIA Ohio plant in favor 
of a distribution agreement with Sancap serving the market with im- 
ports. Confidential Record at 33. Labor, however, did not investigate 
this further. 

Based on all of the above, the court can only characterize Labor’s 
investigation as misguided and inadequate at best. Although it is true 
that the court must defer to Labor’s choice of methodology, the court 
cannot condone procedures such as those used in the present case. La- 
bor’s failure to examine allegations made by petitioners, its failure to re- 
quire SIA Switzerland to provide full information on the impact of 
imports on production and employment, its failure to verify information 
obtained from SIA Switzerland, as well as the use of a customer survey 
under the circumstances to ascertain information must all be described 
as unreasonable. The investigation and resulting record, therefore, can- 
not constitute substantial evidence upon which Labor’s determination 
can be affirmed. Consequently, this case must be remanded to Labor for 
the purpose of conducting a more complete investigation. 
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Upon remand, Labor is instructed to examine petitioner’s claim that 
imports by SIA Ohio from SIA Switzerland of like or competitive prod- 
ucts caused production and employment to fall at the Ohio plant. This 
investigation must include verified import and production data suffi- 
ciently broken down along product lines to reflect the impact of imports 
by SIA Ohio upon production. The data must be based on volume rather 
than value. Finally, Labor must take into account the Sales and Distri- 
bution Agreements contained in the record. 


CONCLUSION 


Accordingly, the court finds that Labor’s denial of plaintiffs’ petition 
for certification for eligibility for trade adjustment assistance is not sup- 
ported by substantial evidence. Therefore, this action is remanded to 
Labor, with instructions to reinvestigate plaintiffs’ petition in accor- 
dance with the instructions provided above. Remand results shall be 
filed with the court within 60 days of the date of this opinion. 


(Slip Op. 93-171) 
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Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for France’s value added tax (“VAT”) that granted a circumstance 
of sale (“COS”) adjustment to FMV to achieve tax neutrality; (2) method of calculating 
cash deposit rates for estimated duties; (3) in regard to exporter’s sales price (“ESP”) 
transactions, allowance of an adjustment to FMV for inventory carrying costs; (4) failure 
to verify SKF France, S.A.’s (“SKF”) cost response; (5) treatment of SKF’s home market 
discounts; and (6) treatment of SKF’s home market billing adjustments. 

Held: This case is remanded to the ITA to add the full amount of VAT paid on each sale 
in the home market to FMV without adjustment; to determine if SKF’s method of report- 
ing discounts in the home market meets the standard required for those discounts to be 
treated as direct selling expenses and subtracted from FMV or if information on the ad- 
ministrative record does not support deduction as direct expenses, to treat these dis- 
counts as indirect selling expenses; to develop a methodology which removes discounts 
paid on sales of out of scope merchandise from any adjustments made to FMV for SKF’s 
discounts or, if no viable method can be developed, to deny such an adjustment in its calcu- 
lation of FMV; and to apply 19 C.F.R. § 353.59(a) to determine whether SKF’s reported 
allocated billing adjustments were insignificant and if the ITA determines from informa- 
tion on the administrative record that these adjustments were not insignificant the ITA is 
directed to deny SKF an adjustment for those allocated billing adjustments. ITA’s deter- 
mination is affirmed in all other respects. 

[Plaintiff's motion granted in part and denied in part; case remanded.] 
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OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from France. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France; Final Results of An- 


tidumping Duty Administrative Reviews (“Final Results”), 56 Fed. Reg. 
31,748 (1991). Substantive issues raised by the parties in the underlying 
administrative proceeding were addressed by the ITA in the issues ap- 
pendix to Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From the Federal Republic of Germany; Final Results 
of Antidumping Duty Administrative Review (“Issues Appendix”), 
56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of 
imports of ball bearings, cylindrical roller bearings, spherical plain 
bearings and parts thereof from France. Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From the Federal 
Republic of Germany, France, Italy, Japan, Romania, Singapore, 
Sweden, Thailand and the United Kingdom Initiation of Antidumping 
Administrative Reviews, 55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews, 56 Fed. 
Reg. 11,178 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,748. 
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Torrington moves pursuant to Rule 56.1 of the Rules of this Court for 
summary judgment on the agency record alleging that the following ac- 
tions by the ITA were unsupported by substantial evidence on the ad- 
ministrative record and not in accordance with law: the ITA’s (1) useofa 
methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for France’s value added tax (“VAT”) that 
granted a circumstance of sale (“COS”) adjustment to FMV to achieve 
tax neutrality; (2) method of calculating cash deposit rates for estimated 
duties; (3) in regard to exporter’s sales price (“ESP”) transactions, al- 
lowance of an adjustment to FMV for inventory carrying costs; (4) fail- 
ure to verify SKF France, S.A.’s (“SKF”) cost response; (5) treatment of 
SKF’s home market discounts; and (6) treatment of SKF’s home market 
billing adjustments. Memorandum in Support of Plaintiff The Tor- 
rington Company’s Motion for Judgment on the Agency Record (“Tor- 
rington’s Memorandum”) at 7-43. 


DISCUSSION 


This Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Circumstance of Sale Adjustment to FMV for Value Added Tax: 


Torrington challenges the ITA’s use of a methodology for adjusting 
USP and FMV for France’s VAT that granted a COS adjustment to FMV 
to achieve tax neutrality. Torrington’s Memorandum at 21-24. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
17-44. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co. v. United 
States, 17 CIT ,___, 818 F. Supp. 1563, 1567-69 (1993). 

SKF agrees with the defendant’s arguments on this issue. Opposition 
of SKF USA Inc. and SKF France, S.A. to Torrington’s Motion for Judg- 
ment on the Agency Record (“SKF’s Opposition”) at 13-16. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul Corp. v. United States, 17 CIT 
___,___, 813 F. Supp. 856, 863-65 (1993). This Court remands this is- 
sue to the ITA to allow the ITA to add the full amount of VAT paid on 
home market sales to FMV without adjustment. 
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2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,750-51; 
Issues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assess- 
ment rate for ESP sales, the ITA “divide[d] the total PUDD [potential 
uncollected dumping duties — calculated as the total difference between 
foreign market value and U.S. price for an exporter] for the reviewed 
sales by the total entered value of those reviewed sales * * *.” Isswes Ap- 
pendix, 56 Fed. Reg. at 31,689-99 (emphasis added). To calculate the es- 
timated cash deposit rate for ESP sales, the ITA “divided the total 
PUDD for each exporter by the total net U.S. price for that exporter’s 
sales * * *.” Id. at 31,699 (emphasis added). 

Torrington argues that the ITA’s use of a methodology which results 
in an estimated cash deposit rate different from the assessment duty 
rate was unsupported by substantial evidence on the record and not in 
accordance with law. Torrington’s Memorandum at 38-43. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 53-60. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 50-53. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co., 17 CIT 
at __, 818 F. Supp. at 1569. 

SKF agrees with the defendant’s arguments on this issue. SKF’s 
Opposition at 21-25. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul,17CIT at___, 813 F. Supp. at 866-68. 


3. Inventory Carrying Costs: 

In the Final Results of this administrative review the ITA correctly 
adjusted ESP for imputed inventory carrying costs pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Torrington does not challenge this 
adjustment. 

Pursuant to its new administrative practice, the ITA also made a cor- 
responding adjustment to FMV for imputed inventory carrying costs 
when comparing ESP sales to FMV sales. 

Torrington objects to this adjustment by the ITA to FMV for imputed 
inventory carrying costs. Torrington’s Memorandum at 14-20. 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 37, SEPTEMBER 15, 1993 


For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17CIT at __, 
818 F. Supp. at 1574-77. 

SKF agrees with the defendant’s arguments on this issue. SKF’s 
Opposition at 9-12. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat___—, 818 F. Supp. at 1576-77, and finds that the ITA’s adjust- 
ment to FMV for imputed inventory carrying costs pursuant to 
19 C.F.R. § 353.56(b)(2) (1991) was a reasonable exercise of the ITA’s 
discretion in implementing the antidumping duty statute and is 
affirmed. 


4. Failure to Verify SKF’s Cost Response: 


On October 5, 1990, Torrington requested the ITA to conduct verifi- 
cation of all responses submitted in this administrative review, includ- 
ing SKF’s cost response, pursuant to 19 U.S.C. § 1677e(b) (1988) and 
19 C.F.R. § 353.36 (1991).1 Administrative Record France Public 
Document No. (“AR Fra. Pub. Doc. No.”) 118. SKF had not yet submit- 
ted its cost response to the ITA. AR Fra. Pub. Doc. No. 124. 

After SKF submitted its cost response, Torrington renewed its re- 
quest for verification alleging that SKF’s cost response was missing im- 
portant information and that some of the information reported was 
inconsistent. AR Fra. Pub. Doc. Nos. 149, 164, 186, 205. 


After the outbreak of the Persian Gulf War, the ITA decided to cancel 
verification of certain respondent’s information. In a letter dated Janu- 
ary 25, 1991, Torrington refers to the ITA’s decision not to verify SKF’s 
cost response and goes on to request the ITA to reschedule the verifica- 
tions it was. canceling or for the ITA to conduct limited verification in 
Washington, D.C. AR Fra. Pub. Doc. No. 186. The ITA refused Tor- 
rington’s request. 


1 19 U.S.C. § 1677e(b) states in pertinent part: 
(B) Verification 
The administering authority shall verify all information relied upon in making— 
+ * - - * 
(3) a review and determination under section 1675(a) of this title, if— 

(A) verification is timely requested by an interested party * * *, and 
(B) no verification was made under this paragraph during the 2 immediately preceding reviews and de- 

terminations under that section of the same order, finding, or notice, except that this clause shall not apply 

if good cause for verification is shown. 


(Emphasis added). 

Since this was the first review of the outstanding antidumping duty order regarding antifriction bearings from 
France, the ITA was only required to conduct verification if timely requested by an interested party and only if good 
cause for verification was shown. 

The relevant section of the ITA’s regulations state: 


§ 353.36 Verification of information. 

(a) In general. (1) The Secretary will verify all factual information the Secretary relies on in: 

* * * * ” * 

(iv) The final results of an administrative review under § 353.22(c) or (f) if the Secretary decides that good cause 
for verification exist; and 

(v) The final results of an administrative review under § 353.22(c) if: 

(A) An interested party * * * not later than 120 days after the date of publication of the notice of initiation of 
review, submits a written request for verification; and 

(B) The Secretary conducted no verification under this paragraph during either of the two immediately preced- 
ing administrative reviews. 


19 C.F.R. § 353.36. 





U.S. COURT OF INTERNATIONAL TRADE 29 


Torrington argues that 19 U.S.C. § 1677e(b)(3)(B) requires the ITA to 
verify all information used in an administrative review “if good cause for 
verification is shown.” Torrington cites to the House of Representatives 
Ways and Means Committee’s report on the Trade Remedies Reform 
Act of 1984, which was later incorporated into the Trade and Tariff Act 
of 1984, for a definition of “good cause.” The Report states that “[glood 
cause could be such factors as a significant issue of law or fact, changed 
or special circumstances,.discrepancies found in previous verifications, 
or the likelihood of a significant impact on the result.” H.R. Rep. No. 
725, 98th Cong., 2d Sess. 43 (1984). Torrington argues that anytime 
these or comparable,circumstances are shown to exist, verification is re- 
quired. Torrington’s Memorandum at 9-11. 

Torrington argues that the analysis of SKF’s cost response that it pre- 
sented to the ITA showed that discrepancies in the response proved that 
good cause existed for verification of SKF’s cost response. Jd. at 7-8, 
11-12. Torrington argues that at a minimum the ITA should have con- 
ducted a modified form of verification of SKF’s cost response in Wash- 
ington, D.C. Id. at 12-13. 

Torrington also points out that verification of SKF’s cost response in 
the original less-than-fair-value investigation turned up discrepancies 
which the ITA required SKF to remedy. Jd. at 11-12. 

Defendant argues that Torrington waived its request for verification 
by not specifically raising the issue of the ITA’s failure to verify SKF’s 
cost response in its case or rebuttal briefs before the administrative 
agency. As a result, the ITA was unaware that this was an issue which 
Torrington continued to pursue and did not specifically address it in the 
Final Results. Defendant’s Memorandum at 3-4 n.4. 

Defendant also argues that Torrington failed to show that good cause 
for verification of SKF’s cost response existed. Defendant argues that 
the ITA correctly requires more than mere speculation by a party re- 
questing verification in order for the ITA to find that good cause for veri- 
fication exists. Defendant argues that the ITA will not find good cause to 
verify if a request to verify is made prior to the submission of the data to 
be verified. Defendant also argues that the ITA will not find good cause 
to verify if the ITA finds that a respondent has addressed any perceived 
deficiencies in its responses and the party requesting verification has 
not shown that any remaining deficiencies will have an impact on dump- 
ing margins. Defendant’s Memorandum at 5-6. 

Specifically, defendant argues that the ITA evaluated SKF’s cost re- 
sponse, deficiency responses and its other responses and found the in- 
formation submitted to be credible. Therefore, the ITA determined that 
there was no need to verify SKF’s cost response. Id. at 7-8. 

Defendant also points out that Torrington failed to substantiate that 
any remaining problems with SKF’s cost response would have a signifi- 
cant effect on SKF’s dumping margin. Id. at 8. 

Finally, defendant points out that the ITA did consider conducting 
limited verifications in Washington, D.C., but rejected the idea for logis- 
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tical and procedural reasons. Defendant states that the largest problem 
with verifications in Washington was that the ITA could not rely on the 
veracity of documents submitted under such a procedure. Id. at 9-10. 

SKF agrees with the defendant’s arguments on this issue. SKF’s 
Opposition at 5-9. 

As an initial matter, this Court finds that Torrington did not waive its 
request for verification because it did discuss the failure to verify in its 
general issues case brief. Administrative Record General Issues Docu- 
ment No. 146. In addition, there is no support for Torrington’s conten- 
tion that the ITA should have conducted limited verification in 
Washington, D.C. 

After examining the administrative record, this Court finds that the 
ITA sent SKF a deficiency letter requesting SKF to supplement its cost 
response to deal with many of the problems identified by Torrington. 
AR Fra. Pub. Doc. No. 142. SKF provided all the information requested 
by the ITA. AR Fra. Pub. Doc. No. 159. ITA deemed SKF’s cost response 
and supplemental submissions adequate and used SKF’s cost data for 
the Final Results. 

Torrington argues that if good cause, defined “as a significant issue of 
law or fact, changed or special circumstances, discrepancies found in 
previous verifications, or the likelihood of a significant impact on the re- 
sult” or comparable circumstances, exist, the ITA is required to conduct 
verification. See Torrington’s Memorandum at 9 (quoting H.R. Rep. No. 
725, 98th Cong., 2d Sess. 43). The above quotation represents examples 
of what Congress thought could be considered good cause. Nothing leads 
this Court to the conclusion that the presence of any one of these circum- 
stances requires the ITA to conduct verification. 

Torrington argues that there were significant issues of fact in dispute 
in regard to SKF’s cost response and that there had been significant 
problems with verification in the less than fair value investigation. 
However, the ITA was aware of these issues and specifically dealt with, 
and resolved them, to its satisfaction. AR Fra. Pub. Doc. Nos. 142, 159. 

However, this Court believes the ITA goes too far in arguing that a 
party requesting verification for good cause must be able to substantiate 
the degree of impact alleged problems will have on the respondent’s 
dumping margin. All that is required is that the party requesting verifi- 
cation present a reasonable argument that there will be a significant im- 
pact. This does not mean that the party must exactly quantify the 
impact on the dumping margin.2 

But even a showing of a potentially significant impact on dumping 
margins is not enough. The statute and regulations clearly leave to the 
ITA’s discretion the determination of whether good cause for verifica- 
tion exists. 19 U.S.C. § 1677e(b); 19 C.F.R. § 353.36(a)(iv). If the ITA is 
satisfied with a respondent’s data and determines that good cause to 
verify does not exist, and the ITA’s determination is supported by sub- 


2 In certain cases a significant impact could be 0.01% if it means the difference between assessment of duties and 
having a de minimis margin. 
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stantial evidence on the administrative record, this Court will uphold 
the ITA’s determination. 19 U.S.C. § 1516a(b)(1)(B). 

As discussed above, the ITA closely examined SKF’s cost response, re- 
quested additional information, and decided that good cause for verifi- 
cation did not exist. This Court finds that in this case, the ITA’s 
determination was supported by substantial evidence on the adminis- 
trative record and is affirmed. 


5. SKF’s Home Market Discounts: 


In the Final Results of this administrative review, the ITA stated that 
in regard to discounts: 


The Department generally allows adjustments to home market 
price and USP for discounts and rebates where respondents 
have granted and paid them on sales of subject merchandise to 
unrelated parties during the period of review. Such discounts or 
rebates should be part of a respondent’s standard business practice 
and not intended to avoid potential antidumping duty liability. 
The Department generally makes an adjustment if discounts and 
rebates, granted pursuant to accurately and adequately described 
programs, are properly reported on a sale or customer-specific 
basis and are directly associated with the products or sales under 
consideration. 

ok * ok * * * * 


SKF: SKF granted rebates on a customer-specific basis. The De- 
partment verified that rebates per customer were accrued for sales 
which occurred during an agreed-upon time period or up to a cer- 
tain agreed-upon amount, and then paid to the customer. We traced 
from payments of rebates to documentation justifying why the pay- 
ments were made. SKF demonstrated that its rebates were legiti- 
mate and based on agreements. For the purpose of allocating 
rebates for this review, SKF divided the total rebates given to each 
customer during a given time period by the total sales to that cus- 
tomer. We found the allocation of discounts and rebates by SKF- 
FRG, SKF-France, and SKF-Italy to be consistent and reasonable; 
therefore, we have not changed our calculations from the prelimi- 
nary determination. 


Issues Appendix, 56 Fed. Reg. at 31,717-18. 

Torrington argues that discounts relate directly to price and there- 
fore an adjustment to FMV, as the ITA made here, should not be allowed 
unless SKF demonstrates a direct relationship between a specific dis- 
count and a specific sale. Torrington alleges that SKF allocated dis- 
counts over all sales without showing that each individual sale was 
subject to a discount. Torrington argues that allocation is allowed only 
when a respondent shows on the record that all sales of the subject mer- 
chandise were eligible for, and received, a discount. Torrington’s Memo- 
randum at 32-37. 

Defendant concedes that it incorrectly treated SKF’s home market 
discounts as directly related expenses to be deducted from FMV. Defen- 
dant states that this Court’s decision in Koyo Seiko Co. v. United States, 
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16CIT__,__, 796 F. Supp. 1526, 1529-30 (1992), requires that 
direct selling expenses be shown to have a reasonably direct relation- 
ship to the sales under consideration. Defendant alleges that this direct 
relationship was not demonstrated if discounts were incurred on a 
transaction-specific basis but were allocated over all sales on a cus- 
tomer-specific basis as SKF did here. Therefore, defendant requests this 
Court to remand this issue to the ITA “for reconsideration of those home 
market cash discounts that were not reported on a transaction-specific 
or model-specific basis and recalculation of foreign market values where 
warranted * * *.” Defendant’s Memorandum at 50. 

SKF admits that it allocated all home market discounts for SKF 
France, S.A. over all home market sales due to the manner in which SKF 
France, S.A.’s records were kept. SKF’s Opposition at 21. 

SKF argues that it was reasonable for the ITA to accept SKF’s method 
of reporting discounts and requests this Court to sustain the ITA’s ac- 
tions in regard to this issue. 

In addition, SKF argues that it has been caught by surprise by the de- 
fendant’s change of position on this issue. SKF argues that there is no 
statutory basis for the defendant to change its position in regard to its 
final administrative determination after judicial review of that determi- 
nation has commenced. Reply Brief of SKF USA Inc. and SKF France, 
S.A. (“SKF’s Reply”) at 3-4. SKF argues that the ITA’s unilateral deci- 
sion to reverse its position in regard to SKF’s discounts denied SKF due 
process by not allowing SKF the opportunity to comment on the ITA’s 
new position and possibly correct problems with its information sub- 
mission. Id. at 4-6. 

SKF argues that the ITA’s articulation of a new standard in regard to 
granting adjustments for discounts which will be given retroactive ef- 
fect was unfair and unlawful. SKF points out that retroactive applica- 
tion of the law is frowned upon, citing Bowen v. Georgetown Univ. Hosp., 
488 U.S. 204 (1988). SKF’s Reply at 7-10. 

SKF also argues that it has relied on the ITA’s previous position on 
this issue in its efforts to try to eliminate dumping by the company. The 
change in the ITA’s position may result in the creation of dumping mar- 
gins during the second, third and part of the fourth administrative re- 
views which would not have existed under the ITA’s old methodology. 
SKF’s Reply at 10-15. 

SKF argues that Koyo Seiko, 16CITat__, 796 F. Supp. at 1529-30, 
does not invalidate the reporting methodology used by SKF for dis- 
counts. SKF’s Reply at 15-17. 

SKF argues that the ITA’s new transaction-specific standard should 
be rejected. Id. at 19-20. However, if this Court finds the ITA’s new 
standard to be reasonable and in accordance with law, SKF requests the 
Court to determine that SKF has met the new standard. Id. at 21-22. At 
a minimum, SKF requests this Court to direct the ITA to allow an indi- 
rect adjustment to FMV for SKF’s discounts. Id. at 23-24. 
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Torrington argues that it is well settled that the ITA may request a 
remand to correct errors in its application of the law as well as other 
types of clerical errors. Surreply of The Torrington Company to the Re- 
ply Brief of the SKF Companies. 

As an initial matter, this Court finds that SKF’s argument that the 
defendant is precluded from requesting a remand when it believes that 
it has incorrectly applied the law is completely without foundation. As 
this court has stated: 


The law is clear that remand is appropriate where an agency has 
followed an improper method in making a determination or where 
there has been a defect in the agency’s finding. See, e.g., Ford Motor 
Co. v. NLRB, 305 U.S. 364, 374-75 (1939); Greene County Planning 
Bd. v. Federal Power Comm’n, 559 F.2d 1227 (2d Cir. 1977) 
(en banc), cert. denied, 434 U.S. 1086 (1978). 


Timken Co. v. United States, 7 CIT 319, 320 (1984). 

As to the merits of this issue, the Court of Appeals for the Federal Cir- 
cuit has stated that in order for a discount or rebate to qualify as a direct 
cost to be subtracted from FMV, the discount or rebate must have been 
actually paid on all of the sales under consideration and allocated on the 
basis of actual cost and sales figures. Smith-Corona Group v. United 
States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 
(1984). In Koyo Seiko, 16 CIT at ___, 796 F. Supp. at 1530, this Court 
upheld the ITA’s treatment of Koyo Seiko Co., Ltd.’s (“Koyo Seiko”) 
post sale price adjustments as indirect selling expenses because these 
post sale price adjustments could not be directly correlated with sales of 
the subject merchandise using verified cost and sales information. In ad- 
dition, this Court has found that rebates paid on out of scope merchan- 
dise may not be used in the calculation of deductions for expenses from 
FMV for in-scope merchandise. Torrington Co.,17 CIT at__, 818 F. 
Supp. at 1578-79. 

The statute and the ITA have a preference for respondents to provide 
actual expense information as opposed to allocated expense informa- 
tion. As a result, the ITA generally gives respondents an incentive to 
provide the ITA with actual expense information. The ITA does this by 
classifying actual expense information in a way which gives greater 
benefit to the respondent and classifying allocated information in a way 
which gives a respondent less benefit. This can lead to differing treat- 
ment of the same kind of expenses in the calculation of USP and FMV. 

A respondent benefits by having home market expenses character- 
ized as direct because generally FMV will be adjusted only for direct ex- 
penses. 19 U.S.C. § 1677b(a)(4)(B) (1988); Consumer Prods. Div., SCM 
Corp. v. Silver Reed America Inc., 753 F.2d 1033, 1037-38 (Fed. Cir. 
1985). If the respondent fails to meet the standard for receiving a direct 
adjustment to price for its home market expenses, the expense will be 
treated as an indirect expense because this treatment is adverse to 
the respondent. 19 C.F.R. § 353.56(b)(2) (indirect selling expenses de- 
ducted from FMV only in relation to ESP transactions and only up to 
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amount of indirect selling expenses deducted from USP). Allocated ex- 
penses in the U.S. market are treated as direct expenses because direct 
expenses will be deducted from all USP transactions which will, there- 
fore, reduce USP and potentially increase dumping margins. 19 U.S.C. 
§ 1677a(d)(2)(A) (1988). If these expenses were treated as indirect ex- 
penses, they would only be deducted from USP in regard to ESP transac- 
tions and: will, therefore, reduce USP and potentially increase the 
dumping margin only for ESP transactions. 19 U.S.C. § 1677a(e)(2) 
(1988). Therefore, treatment of these expenses as indirect expenses 
would destroy any incentive a respondent has to provide the ITA with 
actual expense information. This court has affirmed this method of pro- 
viding an incentive for respondents to provide actual expense informa- 
tion. Timken Co. v. United States, 11 CIT 786, 804, 673 F. Supp. 495, 
512-13 (1987). 

It is clear that discounts can be deducted from FMV if the actual ex- 
pense information is reported to the ITA on a transaction-specific or 
product-specific basis. 19 U.S.C. § 1677b(a)(4)(B). It is also clear that 
discounts paid on the subject merchandise can be allocated over all sales 
of the subject merchandise as long as discounts paid only on the subject 
merchandise are used to calculate the per-unit amount of discount to be 
deducted and the discounts “can be directly correlated with specific 
merchandise using verified cost and sales information.” Smith-Corona, 
713 F.2d at 1580. Ifarespondent is unable to provide the ITA with trans- 
action-specific or product-specific discount amounts, the ITA must look 
to the information provided by the respondent to determine if the re- 
ported allocated discounts were only made on and allocated to sales of 
the subject merchandise and can be tied to verified cost and sales data. 
In order for the ITA to accept discounts or rebates allocated on a cus- 
tomer-specific basis as direct costs, the percentage amount of each dis- 
count or rebate paid must be the same for each type of the subject 
merchandise sold and the total amount of discounts or rebates paid to 
each customer must be allocated over all sales of the subject merchan- 
dise made to that customer. If this relationship is not shown to the satis- 
faction of the ITA, but the aggregate amounts of discounts paid on the 
subject merchandise have been verified, the discounts are to be treated 
as indirect selling expenses. Koyo Seiko, 16CIT at__, 796 F. Supp. at 
1530. 

Therefore, this Court remands this issue to the ITA to determine if 
SKF’s method of reporting discounts in the home market meets the 
standard required for those discounts to be treated as direct selling ex- 
penses and subtracted from FMV. If the information on the administra- 
tive record does not support treatment of these discounts as direct 
expenses, the ITA will treat these discounts as indirect selling expenses 
since the ITA has already verified the total amounts in question. AR Fra. 
Pub. Doc. No. 192. In addition, this Court cannot tell on the basis of the 
administrative record if discounts paid on SKF’s sales of out of scope 
merchandise were used in the calculation of the adjustment to FMV 
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for SKF’s home market sales discounts. This Court cannot allow the 
ITA to use a methodology which allows for the inclusion of discounts 
paid on out of scope merchandise in calculating adjustments to FMV 
and ultimately the dumping margins. Torrington Co.,17 CIT at__, 
818 F. Supp. at 1579. Therefore, upon remand the ITA is directed to de- 
velop a methodology which removes discounts paid on sales of out of 
scope merchandise from any adjustments made to FMV for discounts or, 
if no viable method can be developed, to deny such an adjustment in its 
calculation of FMV. 


6. Treatment of SKF’s Home Market Billing Adjustments: 


For SKF France, S.A., SKF reported all billing adjustments which 
were greater than 5% of gross unit price and more than 100 French 
francs. For all other SKF subsidiaries in France, SKF reported all ad- 
justments made to invoice price that were greater than 5% of gross unit 
price. AR Fra. Pub. Doc. No. 114. For billing adjustments which were 
below this threshold, SKF reported the aggregate amount of adjust- 
ments and allocated them over all sales of the subject merchandise as 
indirect selling expenses. Jd. ITA accepted SKF’s reporting and alloca- 
tion methodology for billing adjustments. Isswes Appendix, 56 Fed. Reg. 
at 31,726. 

Torrington argues that the ITA erred by granting SKF an indirect ad- 
justment to FMV for billing adjustments which were reported in aggre- 
gate amounts and allocated over all sales. Specifically, Torrington 
argues that the ITA abdicated its responsibility to obtain all information 
necessary to correctly calculate FMV by allowing SKF to control the 
data submitted by deciding what information in what form it would sub- 
mit to the ITA regarding billing adjustments. Torrington’s Memoran- 
dum at 25-28. 

Torrington relies on Timken Co. v. United States, 10 CIT 86, 94-100, 
630 F. Supp. 13827, 1336-40, where the respondent was allowed to sub- 
mit sales data only in regard to models of merchandise sold in the home 
market which it determined were similar to the merchandise sold in the 
U.S. market subject to the antidumping duty order. This court re- 
manded the case to the ITA to collect all information necessary to allow 
the agency to determine for itself what the most similar merchandise 
was and to require the respondent to then submit sales information in 
regard to those models. Id.; Torrington’s Memorandum at 27-28. 

Torrington argues that the ITA erred by allowing SKF to determine 
which billing adjustments should be reported on a transaction-specific 
basis and which adjustments to allocate over all sales. Torrington points 
out that by allocating billing adjustments to all sales SKF may have been 
able to reduce or eliminate dumping margins which would otherwise be 
found by the ITA. As an example, if the adjustment was an increase in 
price of 4.99%, SKF may not have reported it. However, if the dumping 
margin resulting from a comparison of this transaction with a U.S. sale 
was under 5%, the failure to report the actual adjustment could lead toa 
finding of no dumping. Jd. at 28-30. 
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Defendant argues that 19 U.S.C. § 1677f-1(a) (1988) allows the ITA to 
disregard insignificant circumstance of sale adjustments. Defendant ar- 
gues that neither the statute nor the regulations define what an insig- 
nificant adjustment is.3 Therefore, defendant argues that the ITA has 
been granted broad discretion to determine what constitutes insignifi- 
cant adjustments which can be disregarded. Defendant argues that the 
billing adjustments which SKF allocated over all sales were insignifi- 
cant in regard to SKF’s total home market sales volume and, therefore, 
ITA acted in accordance with law in not requiring SKF to report this 
data. Defendant’s Memorandum at 45-46. 

Defendant argues that the ITA correctly treated billing adjustments 
which were not reported on a transaction-specific basis as indirect sell- 
ing expenses. As discussed earlier in this opinion, defendant argues that 
when transaction-specific home market expenses are not reported on a 
transaction-specific basis but are allocated over all sales, the ITA is cor- 
rect to treat these expenses as indirect selling expenses as this treat- 
ment grants respondent unfavorable treatment for these expenses. Jd. 
at 47-49. 

SKF points out that it did report all billing adjustments but that Tor- 
rington is contesting the method by which SKF reported these adjust- 
ments. SKF argues that the ITA acted well within its discretion in 
accepting SKF’s reporting methodology. SKF also points out that its re- 
porting methodology is as likely to create dumping margins where none 
may exist as it is to hide them. SKF’s Opposition at 16-19. 

Defendant argues that the statute and the ITA’s regulations do not 
define what constitutes an “insignificant” COS adjustment which can 
be disregarded pursuant to 19 U.S.C. § 1677f-1(a)(2). Defendant’s 
Memorandum at 45-46. However, the Court finds that this is not true. 
ITA’s own regulation defines “insignificant adjustments” stating: 


§ 353.59 Disregarding insignificant adjustments; use of 
averaging and sampling. 

(a) Insignificant adjustments. The Secretary may disregard ad- 
justments to foreign market value which are insignificant. Ordi- 
narily, the Secretary will disregard individual adjustments having 
an ad valorem effect of less than 0.33 percent, or any group of ad- 
justments having an ad valorem effect of less than 1.0 percent, of 
the foreign market value. Groups of adjustments are differences in 
circumstances of sale, differences in the physical characteristics of 
the merchandise, and differences in the levels of trade. 


319 U.S.C. § 1677f-1 states in pertinent part: 
§ 1677f-1. Sampling and averaging 
(a) In general 
For the purpose of determining United States price or foreign market value under sections 1677a and 1677b of 
this title, and for purposes of carrying out annual reviews under section 1675 of this title, the administering 
authority may — 
- * * * . * 7 


(2) decline to take into account adjustments which are insignificant in relation to the price or value of the 
merchandise. 
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19 C.F.R. § 353.59(a) (1991). Defendant argues that 19 C.F.R. 
§ 353.59(a) does not apply to the situation presented by SKF’s allocation 
of certain billing adjustments to all home market sales. Defendant’s 
Memorandum at 45-46. 

This Court cannot understand why the ITA would believe that 
19 C.F.R. § 353.59(a) does not apply to this situation. It is clear that 
this regulation applies when the ITA is making a determination as to 
whether any adjustment to FMV is insignificant and can, therefore, be 
disregarded in the calculation of FMV. According to defendant, “[t]he 
billing adjustments not reported by SKF for two of its subsidiaries were 
considered by Commerce to be insignificant.” Defendant’s Memoran- 
dum at 46. However, the ITA did not apply its own regulation to make 
this determination. 

According to 19 C.F.R. § 353.59(a), any single adjustment which 
would have an ad valorem effect of over 0.33% on FMV will not be disre- 
garded by the ITA in its calculation of FMV. Therefore, in this case, the 
ITA was required to determine if SKF’s billing adjustments which it al- 
located over all sales would have reached this threshold based on infor- 
mation in the administrative record. If the ITA determined that the 
billing adjustments SKF reported in aggregate and allocated over all 
sales may have reached this threshold, then the ITA was required to ob- 
tain specific information on these billing adjustments and factor these 
adjustments into its calculation of FMV. 

As a general matter, this Court agrees with defendant that transac- 
tion-specific adjustments to FMV reported as a verified aggregate 
amount and allocated over all sales can be treated as indirect selling 
expenses. However, given the facts of this case, the Court does not be- 
lieve that SKF has met its burden of showing that it deserves an indirect 
adjustment. 

SKF took upon itself the authority to determine a cutoff point at 
which it would no longer report transaction-specific billing adjust- 
ments. For transactions which had billing adjustments which were 
above this threshold, SKF did report all billing adjustments on a trans- 
action-specific basis. Therefore, it is clear that SKF could have reported 
all billing adjustments on a transaction-specific basis had it chosen to 
do so. 

ITA decided to accept SKF’s reporting methodology because it found 
SKF’s aggregate billing adjustments to be insignificant. Evidence on 
the administrative record suggests that the allocated billing adjust- 
ments may not in fact be insignificant pursuant to 19 C.F.R. § 353.59(a). 
AR Fra. Confidential Doc. No. 35. The ITA does not have authority to 
ignore significant adjustments to FMV. Neither can the ITA abdicate its 
responsibility to determine what information a respondent must report 
in order to receive adjustments to FMV. Timken, 10 CIT at 94-100, 630 
F. Supp. at 1336-40. 
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Therefore, this issue is remanded for the ITA to apply 19 C.F.R. 
§ 353.59(a) to determine whether SKF’s reported billing adjustments 
which it classified as de minimis and allocated over all sales were insig- 
nificant. If the ITA determines from information on the administrative 
record that these adjustments were not insignificant, the ITA is directed 
to deny SKF an adjustment for those billing adjustments as a respon- 
dent cannot be allowed to determine what information it will provide to 
the ITA as proof of significant adjustments to FMV. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to add the full amount of VAT paid on each sale in the home market 
to FMV without adjustment; to determine if SKF’s method of reporting 
discounts in the home market meets the standard required for those dis- 
counts to be treated as direct selling expenses and subtracted from FMV 
or if information on the administrative record does not support deduc- 
tion as direct expenses, to treat these discounts as indirect selling ex- 
penses; to develop a methodology which removes discounts paid on sales 
of out of scope merchandise from any adjustments made to FMV for 
SKF’s discounts or, if no viable method can be developed, to deny such 
an adjustment in its calculation of FMV; and to apply 19 C.F.R. 
§ 353.59(a) to determine whether SKF’s reported billing adjustments 
which it classified as de minimis and allocated over all sales were insig- 
nificant. If the ITA determines from information on the administrative 
record that these adjustments were not insignificant, the ITA is directed 
to deny SKF an adjustment for those allocated billing adjustments. 
ITA’s determination is affirmed in all other respects. Remand results 
are due within sixty (60) days of the date this opinion is entered. Any 
comments or responses by the parties to the remand results are due 
within thirty (30) days thereafter. Any rebuttal comments are due 
within fifteen (15) days of the date responses or comments are due. 
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